
© C/A Professional Seminars 2021 F1-1



© C/A Professional Seminars 2021 F1-2

The clock starts ticking 21 years after the trust is constituted, generally being the day on which the three 
certainties are present and assets are initially settled into the names of the trustee.  

For a testamentary trust the trust begins on the day the person dies.

There are a number of exceptions to the 21 year rule as pointed out above.
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Applies to capital property (both depreciable and non-depreciable).  These rules do not apply to a very 
limited list of assets such as inventory that is not land inventory, and depreciable property not included in a 
prescribed class (pre-1972), and a life insurance policy.
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Note that a life insurance policy owned by the trust is not subject to the 21-year rule.

Where the 21-year rule applies, on the specific day, the trust is deemed to have disposed of the particular 
property at its fair market value and to have reacquired it at the respective fair market value at the date of a 
deemed disposition.  The deemed disposition under the 21-year rule occurs on the day that is 21 years 
from the creation of the trust, meaning at the end of that day and not the night before.  For example, a trust 
which is created on January 1, 2000, will have a deemed disposition of its assets at the end of the day on 
January 1, 2021.  This is not always the case with respect to other deemed disposition provisions in the 
Act, which can provide for the disposition and reacquisition to occur at different times in the day.
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If the deemed disposition rules apply and taxes result, the trust can elect under ss.159(6.1) to pay the tax 
resulting from a deposition of non-depreciable capital property and land inventory in up to 10 equal annual 
instalments but interest is charged.  This provides some relief of tax burden, however, a trust cannot defer 
tax arising on a deemed disposition of depreciable property and resource property by making the election.
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Certain capital gains cannot be allocated to its beneficiaries on deemed disposition pursuant to 
subparagraph 104(6)(b)(i) which prevents the allocation of trust income to beneficiaries attributable to the 
application of the 21 year rule if income and gains occasioned by:

• the death of the settlor of an alter ego trust

• the death of partner or spouse of a post-1971 spousal or common-law partner trust

• the death of the settlor of a “protective” trust to which paragraph 104(4)(9.4) applies
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Where trust property is distributed to its capital beneficiaries on a tax-deferred basis, the trust is deemed to 
have disposed of its property at cost and the beneficiaries are deemed to have acquired the same assets at 
cost deferring tax to both the trust and its beneficiaries until such time as the property is sold.  If these 
assets are subsequently transferred to someone else or the beneficiary has a deemed disposition either as 
a result of his/her own death or ceasing to be a Canadian resident, then the property is deemed to have 
disposed of then.

The “rollover” rules do not apply to all distributions.  Exceptions include:

• If the trust or the beneficiary elects out of the rollover under 107(2.001) or 107(2.002)

• Property subject to the ss.107(4), such as a distribution by:

� A spousal trust while a beneficiary spouse is alive to someone other than the spouse,

� A joint spousal trust while either spouse is alive to someone other than either of the spouses, or

� An alter ego trust while the settlor is alive to someone other than the settlor

• To a distribution of property subject to ss.107(4.1), generally a distribution from a revocable trust

• To a distribution subject to ss.107(5), namely, a distribution of property to a non-resident beneficiary 
(with limited exceptions)

In the above situations, the trust is deemed to dispose of the distributed property at its fair market value, 
resulting in potential taxes to the trust.

An important point is to make sure subsection 75(2) never applied to the trust at any time on any property.  
Otherwise no rollout.
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The payment of dividends will reduce the value of the shares owned by the trust and therefore the ultimate 
tax on the deemed realization.  The advantages in this strategy are that the trustees can retain control over 
the trust assets and even decide to retain the dividend income within the trust, as opposed to distributing 
income to the beneficiaries, if desired.  Also, there are no “even-hand” issues to contend with and such 
strategy will permit the trustees to continue to administer the trust assets, perhaps for an additional 21-year 
period.

This strategy very much depends on the figures and the situation.
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In anticipation of the 21-year deemed disposition, the trustees may consider reorganizing the capital of the 
corporation so that the common shares owned by the trust are exchanged for preferred shares having a fair 
market value equals to the “old” common shares, and a low adjusted cost base for tax purposes.  The 
preferred shares will be distributed to the capital beneficiaries prior to the 21-year deemed realization 
thereby avoiding the deemed disposition.  A new class of common shares will be issued to the trust or to a 
new trust which will benefit from the future growth of the corporation.  The trustees, in this scenario, can 
retain control of Canco by the fact that it owns the voting shares in Canco.
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Realizing a gain can sometimes be helpful.  It could drive a capital gains strip type transaction.


